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The Student Activities Drug Testing Policy implemented by the Board of Education of
Independent School District No. 92 of Pottawatomie County (School District) requires all
students who participate in competitive extracurricular activities to submit to drug testing.
Because this Policy reasonably serves the School District's important interest in detecting and
preventing drug use among its students, we hold that it is constitutional.
I
The city of Tecumseh, Oklahoma, is a rural community located approximately 40 miles
southeast of Oklahoma City. The School District administers all Tecumseh public schools. In the
fall of 1998, the School District adopted the Student Activities Drug Testing Policy (Policy),
which requires all middle and high school students to consent to drug testing in order to
participate in any extracurricular activity. In practice, the Policy has been applied only to
competitive extracurricular activities sanctioned by the Oklahoma Secondary Schools Activities
Association, such as the Academic Team, Future Farmers of America, Future Homemakers of
America, band, choir, pom pon, cheerleading, and athletics. Under the Policy, students are
required to take a drug test before participating in an extracurricular activity, must submit to
random drug testing while participating in that activity, and must agree to be tested at any time
upon reasonable suspicion. The urinalysis tests are designed to detect only the use of illegal
drugs, including amphetamines, marijuana, cocaine, opiates, and barbituates, not medical
conditions or the presence of authorized prescription medications.
At the time of their suit, both respondents attended Tecumseh High School. Respondent Lindsay
Earls was a member of the show choir, the marching band, the Academic Team, and the National
Honor Society. Respondent Daniel James sought to participate in the Academic Team. Together
with their parents, Earls and James brought a 42 U.S.C. § 1983 action against the School District,
challenging the Policy both on its face and as applied to their participation in extracurricular
activities. They alleged that the Policy violates the Fourth Amendment as incorporated by the
Fourteenth Amendment and requested injunctive and declarative relief. They also argued that the
School District failed to identify a special need for testing students who participate in
extracurricular activities, and that the "Drug Testing Policy neither addresses a proven problem
nor promises to bring any benefit to students or the school....."
Given that the School District's Policy is not in any way related to the conduct of criminal
investigations, respondents do not contend that the School District requires probable cause
before testing students for drug use. Respondents instead argue that drug testing must be based at
least on some level of individualized suspicion. It is true that we generally determine the
reasonableness of a search by balancing the nature of the intrusion on the individual's privacy
against the promotion of legitimate governmental interests. But we have long held that "the
Fourth Amendment imposes no irreducible requirement of [individualized] suspicion." "In

certain limited circumstances, the Government's need to discover such latent or hidden
conditions, or to prevent their development, is sufficiently compelling to justify the intrusion on
privacy entailed by conducting such searches without any measure of individualized suspicion."
Therefore, in the context of safety and administrative regulations, a search unsupported by
probable cause may be reasonable "when 'special needs, beyond the normal need for law
enforcement, make the warrant and probable-cause requirement impracticable.'"
Significantly, this Court has previously held that "special needs" inhere in the public school
context. While schoolchildren do not shed their constitutional rights when they enter the
schoolhouse, "Fourth Amendment rights . . . are different in public schools than elsewhere; the
'reasonableness' inquiry cannot disregard the schools' custodial and tutelary responsibility for
children." In particular, a finding of individualized suspicion may not be necessary when a
school conducts drug testing.
In Vernonia, this Court held that the suspicionless drug testing of athletes was constitutional. The
Court, however, did not simply authorize all school drug testing, but rather conducted a factspecific balancing of the intrusion on the children's Fourth Amendment rights against the
promotion of legitimate governmental interests. Applying the principles of Vernonia to the
somewhat different facts of this case, we conclude that Tecumseh's Policy is also constitutional.
We first consider the nature of the privacy interest allegedly compromised by the drug testing....
A student's privacy interest is limited in a public school environment where the State is
responsible for maintaining discipline, health, and safety. Schoolchildren are routinely required
to submit to physical examinations and vaccinations against disease.
Respondents argue that because children participating in nonathletic extracurricular activities are
not subject to regular physicals and communal undress, they have a stronger expectation of
privacy than the athletes tested in Vernonia. This distinction, however, was not essential to our
decision in Vernonia, which depended primarily upon the school's custodial responsibility and
authority.
In any event, students who participate in competitive extracurricular activities voluntarily subject
themselves to many of the same intrusions on their privacy as do athletes. Some of these clubs
and activities require occasional off-campus travel and communal undress. All of them have their
own rules and requirements for participating students that do not apply to the student body as a
whole.... We therefore conclude that the students affected by this Policy have a limited
expectation of privacy.
Next, we consider the character of the intrusion imposed by the Policy. Urination is "an
excretory function traditionally shielded by great privacy." But the "degree of intrusion" on
one's privacy caused by collecting a urine sample "depends upon the manner in which production
of the urine sample is monitored." Under the Policy, a faculty monitor waits outside the closed
restroom stall for the student to produce a sample and must "listen for the normal sounds of
urination in order to guard against tampered specimens and to insure an accurate chain of
custody." The monitor then pours the sample into two bottles that are sealed and placed into a
mailing pouch along with a consent form signed by the student. This procedure is virtually
identical to that reviewed in Vernonia, except that it additionally protects privacy by allowing
male students to produce their samples behind a closed stall. Given that we considered the

method of collection in Vernonia a "negligible" intrusion, the method here is even less
problematic.
In addition, the Policy clearly requires that the test results be kept in confidential files separate
from a student's other educational records and released to school personnel only on a "need to
know" basis. Respondents nonetheless contend that the intrusion on students' privacy is
significant because the Policy fails to protect effectively against the disclosure of confidential
information and, specifically, that the school "has been careless in protecting that information:
for example, the Choir teacher looked at students' prescription drug lists and left them where
other students could see them." But the choir teacher is someone with a "need to know," because
during off-campus trips she needs to know what medications are taken by her students. Even
before the Policy was enacted the choir teacher had access to this information. In any event,
there is no allegation that any other student did see such information. This one example of
alleged carelessness hardly increases the character of the intrusion.
Moreover, the test results are not turned over to any law enforcement authority. Nor do the test
results here lead to the imposition of discipline or have any academic consequences..... Given the
minimally intrusive nature of the sample collection and the limited uses to which the test results
are put, we conclude that the invasion of students' privacy is not significant.
Finally, this Court must consider the nature and immediacy of the government's concerns and the
efficacy of the Policy in meeting them. This Court has already articulated in detail the
importance of the governmental concern in preventing drug use by schoolchildren. The drug
abuse problem among our Nation's youth has hardly abated since Vernonia was decided in 1995.
In fact, evidence suggests that it has only grown worse..... Additionally, the School District in
this case has presented specific evidence of drug use at Tecumseh schools. Teachers testified that
they had seen students who appeared to be under the influence of drugs and that they had heard
students speaking openly about using drugs. A drug dog found marijuana cigarettes near the
school parking lot. Police officers once found drugs or drug paraphernalia in a car driven by a
Future Farmers of America member.... We decline to second- guess the finding of the District
Court that "viewing the evidence as a whole, it cannot be reasonably disputed that the [School
District] was faced with a 'drug problem' when it adopted the Policy."
Furthermore, this Court has not required a particularized or pervasive drug problem before
allowing the government to conduct suspicionless drug testing.... Indeed, it would make little
sense to require a school district to wait for a substantial portion of its students to begin using
drugs before it was allowed to institute a drug testing program designed to deter drug use.
Given the nationwide epidemic of drug use, and the evidence of increased drug use in Tecumseh
schools, it was entirely reasonable for the School District to enact this particular drug testing
policy....
Respondents also argue that the testing of nonathletes does not implicate any safety concerns,
and that safety is a "crucial factor" in applying the special needs framework. They contend that
there must be "surpassing safety interests" or "extraordinary safety and national security hazards"
in order to override the usual protections of the Fourth Amendment. Respondents are correct
that safety factors into the special needs analysis, but the safety interest furthered by drug testing

is undoubtedly substantial for all children, athletes and nonathletes alike. We know all too well
that drug use carries a variety of health risks for children, including death from overdose....
Finally, we find that testing students who participate in extracurricular activities is a reasonably
effective means of addressing the School District's legitimate concerns in preventing, deterring,
and detecting drug use. While in Vernonia there might have been a closer fit between the testing
of athletes and the trial court's finding that the drug problem was "fueled by the 'role model'
effect of athletes' drug use," such a finding was not essential to the holding. Vernonia did not
require the school to test the group of students most likely to use drugs, but rather considered the
constitutionality of the program in the context of the public school's custodial responsibilities.
Evaluating the Policy in this context, we conclude that the drug testing of Tecumseh students
who participate in extracurricular activities effectively serves the School District's interest in
protecting the safety and health of its students.
JUSTICE BREYER, concurring.
I agree with the Court that Vernonia School Dist. 47J v. Acton, 515 U.S. 646 (1995), governs this
case and requires reversal of the Tenth Circuit's decision.....
In respect to the privacy-related burden that the drug testing program imposes upon students, I
would emphasize the following: First, not everyone would agree with this Court's
characterization of the privacy-related significance of urine sampling as "negligible."
Second, the testing program avoids subjecting the entire school to testing. And it preserves an
option for a conscientious objector. He can refuse testing while paying a price (nonparticipation)
that is serious, but less severe than expulsion from the school.
Third, a contrary reading of the Constitution, as requiring "individualized suspicion" in this
public school context, could well lead schools to push the boundaries of "individualized
suspicion" to its outer limits, using subjective criteria that may "unfairly target members of
unpopular groups," or leave those whose behavior is slightly abnormal stigmatized in the minds
of others....
Emphasizing the considerations I have mentioned, along with others to which the Court refers, I
conclude that the school's drug testing program, constitutionally speaking, is not "unreasonable."
And I join the Court's opinion.
JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUSTICE O'CONNOR, and
JUSTICE SOUTER join, dissenting.
Seven years ago, in Vernonia School Dist. v. Acton (1995), this Court determined that a school
district's policy of randomly testing the urine of its student athletes for illicit drugs did not violate
the Fourth Amendment. In so ruling, the Court emphasized that drug use "increased the risk of
sports-related injury" and that Vernonia's athletes were the "leaders" of an aggressive local "drug
culture" that had reached "'epidemic proportions.'" Today, the Court relies upon Vernonia to
permit a school district with a drug problem its superintendent repeatedly described as "not . . .
major" to test the urine of an academic team member solely by reason of her participation in a
nonathletic, competitive extracurricular activity -- participation associated with neither special
dangers from, nor particular predilections for, drug use.

"The legality of a search of a student," this Court has instructed, "should depend simply on the
reasonableness, under all the circumstances, of the search." Although "'special needs' inhere in
the public school context," those needs are not so expansive or malleable as to render reasonable
any program of student drug testing a school district elects to install. The particular testing
program upheld today is not reasonable, it is capricious, even perverse: Petitioners' policy targets
for testing a student population least likely to be at risk from illicit drugs and their damaging
effects. I therefore dissent....
This case presents circumstances dispositively different from those of Vernonia. True, as the
Court stresses, Tecumseh students participating in competitive extracurricular activities other
than athletics share two relevant characteristics with the athletes of Vernonia. First, both groups
attend public schools. Concern for student health and safety is basic to the school's caretaking,
and it is undeniable that "drug use carries a variety of health risks for children, including death
from overdose."
Those risks, however, are present for all schoolchildren. Vernonia cannot be read to endorse
invasive and suspicionless drug testing of all students upon any evidence of drug use, solely
because drugs jeopardize the life and health of those who use them. Many children, like many
adults, engage in dangerous activities on their own time; that the children are enrolled in school
scarcely allows government to monitor all such activities. If a student has a reasonable subjective
expectation of privacy in the personal items she brings to school, surely she has a similar
expectation regarding the chemical composition of her urine. Had the Vernonia Court agreed that
public school attendance, in and of itself, permitted the State to test each student's blood or urine
for drugs, the opinion in Vernonia could have saved many words.
The second commonality to which the Court points is the voluntary character of both
interscholastic athletics and other competitive extracurricular activities. "By choosing to 'go out
for the team,' [school athletes] voluntarily subject themselves to a degree of regulation even
higher than that imposed on students generally." Comparably, the Court today observes,
"students who participate in competitive extracurricular activities voluntarily subject themselves
to" additional rules not applicable to other students.
Students "volunteer" for extracurricular pursuits in the same way they might volunteer for honors
classes: They subject themselves to additional requirements, but they do so in order to take full
advantage of the education offered them.
Voluntary participation in athletics has a distinctly different dimension: Schools regulate student
athletes discretely because competitive school sports by their nature require communal undress
and, more important, expose students to physical risks that schools have a duty to mitigate. For
the very reason that schools cannot offer a program of competitive athletics without intimately
affecting the privacy of students, Vernonia reasonably analogized school athletes to "adults who
choose to participate in a closely regulated industry." Interscholastic athletics similarly require
close safety and health regulation; a school's choir, band, and academic team do not.
In short, Vernonia applied, it did not repudiate, the principle that "the legality of a search of a
student should depend simply on the reasonableness, under all the circumstances, of the search."
Balancing of that order, applied to the facts now before the Court, should yield a result other than
the one the Court announces today.

Vernonia initially considered "the nature of the privacy interest upon which the search [there] at
issue intruded." The Court emphasized that student athletes' expectations of privacy are
necessarily attenuated: "Legitimate privacy expectations are even less with regard to student
athletes. School sports are not for the bashful. They require 'suiting up' before each practice or
event, and showering and changing afterwards. Public school locker rooms, the usual sites for
these activities, are not notable for the privacy they afford. The locker rooms in Vernonia are
typical: No individual dressing rooms are provided; shower heads are lined up along a wall,
unseparated by any sort of partition or curtain; not even all the toilet stalls have doors . . . . There
is an element of communal undress inherent in athletic participation."
Competitive extracurricular activities other than athletics, however, serve students of all manner:
the modest and shy along with the bold and uninhibited. Activities of the kind plaintiffrespondent Lindsay Earls pursued -- choir, show choir, marching band, and academic team -afford opportunities to gain self-assurance, to "come to know faculty members in a less formal
setting than the typical classroom," and to acquire "positive social supports and networks [that]
play a critical role in periods of heightened stress."
On "occasional out-of-town trips," students like Lindsay Earls "must sleep together in communal
settings and use communal bathrooms." But those situations are hardly equivalent to the routine
communal undress associated with athletics; the School District itself admits that when such trips
occur, "public-like restroom facilities," which presumably include enclosed stalls, are ordinarily
available for changing, and that "more modest students" find other ways to maintain their
privacy. According to Tecumseh's choir teacher, choir participants who chose not to wear their
choir uniforms to school on the days of competitions could change either in "a rest room in a
building" or on the bus, where "many of them have figured out how to [change] without having
[anyone] . . . see anything...."
Finally, the "nature and immediacy of the governmental concern" faced by the Vernonia School
District dwarfed that confronting Tecumseh administrators. Vernonia initiated its drug testing
policy in response to an alarming situation: "[A] large segment of the student body, particularly
those involved in interscholastic athletics, was in a state of rebellion . . . fueled by alcohol and
drug abuse as well as the student[s'] misperceptions about the drug culture." Tecumseh, by
contrast, repeatedly reported to the Federal Government during the period leading up to the
adoption of the policy that "types of drugs [other than alcohol and tobacco] including controlled
dangerous substances, are present [in the schools] but have not identified themselves as major
problems at this time." As the Tenth Circuit observed, "without a demonstrated drug abuse
problem among the group being tested, the efficacy of the District's solution to its perceived
problem is . . . greatly diminished...."
Not only did the Vernonia and Tecumseh districts confront drug problems of distinctly different
magnitudes, they also chose different solutions: Vernonia limited its policy to athletes;
Tecumseh indiscriminately subjected to testing all participants in competitive extracurricular
activities....
The Vernonia district, in sum, had two good reasons for testing athletes: Sports team members
faced special health risks and they "were the leaders of the drug culture." No similar reason, and
no other tenable justification, explains Tecumseh's decision to target for testing all participants in
every competitive extracurricular activity....

In Chandler, this Court inspected "Georgia's requirement that candidates for state office pass a
drug test"; we held that the requirement "did not fit within the closely guarded category of
constitutionally permissible suspicionless searches." Georgia's testing prescription, the record
showed, responded to no "concrete danger," was supported by no evidence of a particular
problem, and targeted a group not involved in "high-risk, safety-sensitive tasks. We concluded:
"What is left, after close review of Georgia's scheme, is the image the State seeks to project. By
requiring candidates for public office to submit to drug testing, Georgia displays its commitment
to the struggle against drug abuse . . . . The need revealed, in short, is symbolic, not 'special,' as
that term draws meaning from our case law."
Close review of Tecumseh's policy compels a similar conclusion....
In Chandler, the Court referred to a pathmarking dissenting opinion in which "Justice Brandeis
recognized the importance of teaching by example: 'Our Government is the potent, the
omnipresent teacher. For good or for ill, it teaches the whole people by its example.'" That
wisdom should guide decisionmakers in the instant case: The government is nowhere more a
teacher than when it runs a public school.
It is a sad irony that the petitioning School District seeks to justify its edict here by trumpeting
"the schools' custodial and tutelary responsibility for children." In regulating an athletic program
or endeavoring to combat an exploding drug epidemic, a school's custodial obligations may
permit searches that would otherwise unacceptably abridge students' rights. When custodial
duties are not ascendant, however, schools' tutelary obligations to their students require them to
"teach by example" by avoiding symbolic measures that diminish constitutional protections.
"That [schools] are educating the young for citizenship is reason for scrupulous protection of
Constitutional freedoms of the individual, if we are not to strangle the free mind at its source and
teach youth to discount important principles of our government as mere platitudes."
For the reasons stated, I would affirm the judgment of the Tenth Circuit declaring the testing
policy at issue unconstitutional.
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